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QUESTIONS PRESENTED 

Petitioner-Appellant New York City Public Advocate Letitia James 

(“the Public Advocate”) respectfully submits this memorandum of law in support 

of her motion, pursuant to CPLR 5602(a), for leave to appeal to this Court and for 

a calendar preference with respect to the following significant questions of law: 

(1) Does Section 24(f) or (k) of the New York City 
Charter preclude the Public Advocate from 
petitioning for access to grand jury materials?  
 

(2) Are district attorneys located in the five boroughs 
of New York City “city agencies” for the purpose 
of the Public Advocate’s investigatory powers and 
duties under the Charter?  

 
(3) Does the Public Advocate otherwise lack legal 

capacity to petition for the unsealing of grand jury 
materials?  
 

(4) Is there a compelling and particularized public 
interest in limited disclosure of grand jury 
materials to evaluate possible collusion or conflicts 
of interest when local district attorneys investigate 
police officers accused of miconduct?  

 
(5) Is there a compelling and particularized public 

interest in limited disclosure of grand jury 
materials to inform specific legislative and policy 
proposals for reform of the grand jury system? 
 

(6) Does the potential chilling effect on grand jury 
witnesses from disclosure of grand jury testimony 
require the denial of a petition to unseal when the 
factors outlined in People v. Di Napoli, 27 N.Y.2d 
229 (1970) weigh in favor of disclosure? 
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PRELIMINARY STATEMENT 

This appeal presents novel, time-sensitive issues of substantial public 

importance regarding the investigative authority of the New York City Public 

Advocate, the State’s grand jury system, and the role of local district attorneys in 

cases of alleged police misconduct. On December 10, 2014, the Public Advocate 

petitioned for access to grand jury materials from the investigation into the death of 

Eric Garner. The decision not to return an indictment in this case has prompted a 

public debate virtually unprecedented in its scope and potential impact on core 

aspects of the State’s criminal justice system. There is broad public concern that 

district attorneys’ reliance on local law enforcement to prosecute their cases 

presents an inherent conflict of interest and risk of collusion when district attorneys 

investigate members local police officers accused of misconduct. The Public 

Advocate sought limited disclosure of the Garner grand jury materials so that the 

sweeping legislative and regulatory measures currently under review would be 

informed by an understanding of what occurred in the Garner grand jury 

proceeding itself.  

At issue in this appeal is whether the Public Advocate, elected as a 

check against abuse of authority by executive officials, is even permitted to request 

disclosure of grand jury materials when investigating allegations of official 

misconduct. In a significant departure from precedent, a divided panel of the 
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Second Department held that the Public Advocate has less legal capacity than any 

other member of the public to seek access to grand jury materials, even when 

conducting an official investigation. The majority opinion rejects the Public 

Advocate’s petition based on an unprecedented and erroneous interpretation of the 

scope of her authority under the New York City Charter (“the Charter”). The 

majority’s analysis rests on the fact that provisions of the Charter require the 

Public Advocate to refer “complaint[s] alleging criminal conduct” to appropriate 

law enforcement officials. Charter at § 24(k); see also id. at § 24(f). 

This novel legal theory directly conflicts with existing authority from 

the First Department and is internally inconsistent with the logic of the majority 

opinion. Contrary to the majority’s holding, the cited provisions of the Charter do 

not apply here because the Public Advocate’s petition is not part of a criminal 

investigation. It is a civil action directed at evaluating possible collusion or 

conflicts of interest between district attorneys and local police officers accused of 

misconduct. In suggesting that district attorneys are exempt from the Public 

Advocate’s oversight because district attorneys investigate allegations of criminal 

conduct, the Appellate Division’s holding contradicts the First Department’s 

decision in Green v. Safir, 255 A.D.2d 107 (1st Dep’t 1998) (permitting access to 

disciplinary records of police officers despite officers’ involvement in investigating 

allegations of criminal conduct). Even if District Attorneys were indeed exempt 
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from oversight under the Charter, the Public Advocate would still have legal 

capacity to petition to unseal grand jury materials in order to aid her investigations 

of other city agencies, such as the New York Police Department (“NYPD”) and the 

Health and Hospitals Corporation. The sweeping consequences of the majority’s 

novel legal theory on the Office of the Public Advocate is reason enough for this 

Court to grant leave to appeal and resolve the divided panel opinion and split in 

authority between the First and Second Departments.  

After setting aside the Public Advocate’s petition based on lack of 

legal capacity, the Appellate Division held that the remaining petitioners had failed 

to articulate a compelling and particularized need for access to the Garner grand 

jury materials or to demonstrate that the public interest in disclosure outweighs the 

presumption of grand jury secrecy. The Appellate Division’s analysis conflicts 

with this Court’s precedent. This Court has long held that, while there is a 

rebuttable presumption of confidentiality for grand jury proceedings, the “secrecy 

of grand jury minutes is not absolute.” People v. Di Napoli, 27 N.Y.2d 229, 234 

(1970). In particular, courts have granted public officials access to grand jury 

materials that will assist them in conducting investigations or implementing policy 

reform. See id. at 237 (permitting disclosure to Public Service Commission “to 

assist it in its investigation and preparation for the public hearings which it will 

hold”); see also Matter of Dist. Attorney of Suffolk Cnty., 86 A.D.2d 294, 299 (2d 
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Dep’t 1982) aff’d, 58 N.Y.2d 436 (1983) (grand jury materials may be disclosed to 

a petitioner who “demonstrate[s] why, and to what extent, he requires the minutes 

of a particular Grand Jury to advance the actions or measures taken, or proposed 

(e.g., legal action, administrative inquiry or legislative investigation), to insure that 

the public interest has been, or will be, served.”).  

Here, the Appellate Division erroneously equated this case to Matter 

of Hynes, 179 A.D.2d 760, 760 (2nd Dep’t 1992), where the District Attorney 

sought to disclose grand jury materials solely to “quell public unrest.” The public 

interest posited in Matter of Hynes is not analogous to those presented here, where 

the Public Advocate seeks to advance specific legislation and administrative 

proposals to reform the grand jury system and address conflicts of interest between 

local district attorneys and police officers. Indeed, this Court’s precedent directs 

that grand jury minutes may be disclosed to uncover conflicts of interest between a 

prosecutor and the target of an investigation. See People ex rel. Hirschberg v. Bd. 

of Sup’rs of Orange Cnty., 251 N.Y. 156, 167 (1929) (granting access to grand jury 

materials to evaluate whether district attorney had “wrongfully protected the 

accused whom it was his duty to prosecute”). In addition, the Appellate Division 

incorrectly relied on a fear of a potential chilling effect if the testimony of grand 

jury witnesses were disclosed. That conclusion directly conflicts with this Court’s 
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holding in People v. Di Napoli, which concluded that the possibility of a chilling 

effect is insufficient to outweigh public interest in disclosure. 27 N.Y.2d at 236.  

Finally, the Public Advocate seeks a calendar preference because 

these appeals implicate pressing and time-sensitive matters of deep public concern. 

Public figures and elected officials at every level of state, local, and federal 

government have spoken out about Eric Garner’s death. Numerous proposals for 

city and state legislation and policy change are now under active consideration in 

direct response to the grand jury’s determination and the Public Advocate’s 

petition in this case. See Public Advocate’s Opening Appellant Br. at 12-16; Br. 

Amici Curiae of the Legislative Caucus at 4-10. The outcome of this appeal has the 

potential to significantly impact the course of those efforts. The Appellate Division 

granted a calendar preference in light of the importance of the issues presented by 

the petitioners. The Public Advocate respectfully requests that this Court similarly 

expedite its consideration of this appeal.  

BACKGROUND 

On July 17, 2014, Eric Garner died while being choked by police 

officers during an arrest on Staten Island. (Joint Appendix “JA” at 139). A 

bystander used a cell phone to record what became a widely disseminated video of 

Mr. Garner’s final moments. The medical examiner ruled the death a homicide 
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caused by compression of the neck and chest during physical restraint by the 

police. (JA: 139). 

A grand jury was convened on September 29, 2014 to investigate the 

circumstances surrounding Mr. Garner’s death. (JA: 139). On December 3, 2014, 

the grand jury adjourned without charging any person with the commission of a 

crime. Thereafter, the Richmond County District Attorney (“Respondent”) 

submitted a sealed motion to the Supreme Court, requesting public disclosure of 

certain information regarding the grand jury proceeding, pursuant to 

CPL § 190.25(4)(a). (JA: 140). In a December 5, 2014 Order, Justice Rooney 

granted the petition and disclosed summary information about the length of the 

grand jury proceeding, the number of witnesses who testified, and the number of 

exhibits admitted into evidence. (JA: 65). 

On December 10, 2014, the Public Advocate moved for an order 

under CPL § 190.25(4)(a) permitting her to review materials from the Garner 

grand jury investigation. (JA: 71). The New York City Charter vests the Public 

Advocate with authority to work with government officials to resolve citizens’ 

complaints and introduce legislation to address systemic problems. See Charter 

§ 24. The Public Advocate petitioned for access to the grand jury materials 

pursuant to her duty to investigate official misconduct and propose reform 
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measures.1 She sought limited public disclosure of four categories of materials: (1) 

all instructions to the grand jury, including any instruction to the jury on the 

elements of any crimes charged; (2) all questions asked by grand jury members 

(redacted, if necessary, to conceal the identity of witnesses and/or jurors); (3) the 

testimony of the principal officer who was the subject of the investigation; and (4) 

all non-testimonial evidence presented to the grand jury. (JA:130). Grand jury 

witnesses who object to the disclosure of their testimony would be given an 

opportunity to notify the court and the parties to of any such objection, consistent 

with the procedures outlined in Di Napoli, 27 N.Y.2d at 238-29. (JA:130).  

Numerous proposals for reform of New York’s grand jury system, 

including the appointment of independent prosecutors and increased transparency 

have been introduced in the State Legislature in the wake of Eric Garner’s death 

and the instant litigation. See Public Advocate’s Opening Appellant Br. at 12-16; 

Br. Amici Curiae of the Legislative Caucus at 4-10. 

PROCEDURAL HISTORY 

In response to the petition filed by the Public Advocate and other 

parties to this appeal, the Supreme Court initially ordered that all applications for 

                                                            
1 Between December 5, 2014 and January 9, 2015, the Legal Aid Society of New York, New 
York Civil Liberties Union, the owner of the New York Post, and the Staten Island Branch of the 
National Association for the Advancement of Colored People in association with the New York 
State Conference of Branches of the National Association for the Advancement of Colored 
People, filed parallel petitions seeking public disclosure of materials from the Garner grand jury 
proceeding.   
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Garner grand jury materials be filed under seal. (JA: 87). On December 10, 2014, 

the Public Advocate appealed that order pursuant to CPLR 5704(a). (JA: 83). On 

December 11, 2014, the Second Department granted the Public Advocate’s appeal 

and directed that her petition be unsealed. (JA: 88). On December 17, 2014, Justice 

Rooney recused himself from further consideration of the petitions. (JA: 90). 

The cases were reassigned to Justice Garnett and consolidated for 

argument. The trial court heard oral arguments on February 5, 2015. In a 

March 19, 2015 Decision and Order, the Supreme Court denied the petitions in 

their entirety, ruling that the movants had not met the legal standard for unsealing 

materials under N.Y. Crim. Pro. Law § 190.25(4)(a). (A copy of the Supreme 

Court decision and notice of entry is attached as Exhibit A). 

On July 29, 2015, the Appellate Division, Second Department 

affirmed the Supreme Court’s denial of the Public Advocate’s petition without 

addressing the merits of the application. A majority of Justices on the Second 

Department panel held that the Public Advocate lacks the legal capacity to seek 

disclosure of grand jury materials and that her petition should have been dismissed 

on those grounds. Justice Leventhal concurred in the judgement but disagreed with 

the panel majority’s conclusion that the Public Advocate lacks capacity to petition 

for disclosure under § 190.25(4)(a) disclosure. (A copy of the Appellate Division 

decision and notice of entry is attached as Exhibit B). 
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The Public Advocate served the Appellate Division’s decision on 

Respondent on August 10, 2015. The instant motion for permission to appeal was 

timely filed within thirty days of service of that notice of entry. See CPLR 5513(b). 

JURISDICTION 

The Appellate Division, Second Department, issued an order holding 

that the Public Advocate lacked legal capacity to petition for access to grand jury 

materials, which had the effect of finally determining this action in its entirety. 

This Court therefore has jurisdiction over the motion under CPLR 5602(a).  

ARGUMENT 

I. THE APPELLATE DIVISION’S RULING THAT THE PUBLIC 
ADVOCATE LACKS CAPACITY TO PETITION FOR ACCESS TO 
GRAND JURY MATERIALS CONTRADICTS COURT OF APPEALS 
PRECEDENT AND CREATES A CONFLICT BETWEEN 
DEPARTMENTS 

A majority of the Second Department panel found that the New York 

City Charter cannot be read as giving the Public Advocate the “authority to civilly 

review, oversee, or investigate district attorneys’ offices in the substantive 

performance of their criminal law-related prosecutorial responsibilities.” (Exh. B at 

5). Based on this erroneous premise, the majority concluded that the Public 

Advocate lacks any legal capacity to bring a petition under CPL § 190.25(4)(a) to 

unseal grand jury materials in aid of her investigation into systemic problems 

associated with the death of Eric Garner. The panel’s reading of the Charter is 

inconsistent with the legislative intent that established the Office of the Public 
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Advocate and the history of the position. Furthermore, the majority decision 

contradicts this Court’s precedent on legal capacity and the definition of “city 

agency” under the Charter, and it creates a conflict between Departments regarding 

the authority of the Public Advocate.  

The Appellate Division’s error is further compounded by the fact that 

it reached this legal conclusion sua sponte, without requesting any briefing or 

anlaysis from the parties on the Public Advocate’s legal capacity to bring suit. This 

Court should grant leave to appeal if for no other reason than to ensure that the 

momentous question of the Public Advocate’s investigative authority and legal 

capacity to sue can be addressed fully in briefing by the parties.   

A. The Appellate Division’s Decision Creates a Conflict Between the 
First and Second Departments Regarding the Public Advocate’s 
Investigative Authority over Law Enforcement Agencies 

The panel majority denied the Public Advocate’s petition based on the 

fact that she “is required to forward complaints alleging potential criminal 

conduct” to appropriate law enforcement authorities. (Exh. B at 4). The majority 

concluded that the “language of New York City Charter § 24(f) and (k),” which 

outlines this requirement, “exempts . . . district attorneys from the Public 

Advocate’s oversight” (Exh. B at 4). The majority’s analysis is predicated on a 

misreading of the pertinent provisions of the Charter.2 The purpose of § 24(f) and 

                                                            
2 The pertinent provision of the Charter in § 24(f)(4) reads: 
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(k) is to ensure that the Public Advocate does not directly conduct a criminal 

investigation. No language in these provisions purports to exempt any law 

enforcement agency or official from the Public Advocate’s oversight.  

The Office of the Public Advocate has existed since 1831, before the 

five boroughs were unified to form the City of New York as it currently exists. In 

its original form, the officeholder served as the president of the Board of 

Aldermen, then later as the City Council President, and, finally, as a citywide 

elected ombudsman as a result of Charter revisions passed by the electorate in 

1989. Mark Green & Laurel Eisner, The Public Advocate for New York City: An 

Analysis of the Country’s Only Elected Ombudsman, 42 N.Y.L. Sch. L. Rev. 1093, 

1098 (1998).  

The creation of a city ombudsman’s office as an independent check on 

executive power was an outgrowth of then-Mayor Lindsay’s failed initial attempt 

                                                                                                                                                                                                

“[The Public Advocate shall] investigate and otherwise attempt to resolve such 
individual complaints except for those which (i) another city agency is required 
by law to adjudicate, (ii) may be resolved through a grievance mechanism 
established by collective bargaining agreement or contract, or (iii) involve 
allegations of conduct which may constitute a violation of criminal law or a 
conflict of interest.” 

The pertinent provision of the Charter in § 24(k) reads:  

“If during the conduct of any investigation, inquiry, or review authorized by this 
section, the public advocate discovers that the matter involves conduct which may 
constitute a violation of criminal law or a conflict of interest, he or she shall take 
no further action but shall promptly refer the matter regarding criminal conduct to 
the department of investigation or, as applicable, to the appropriate prosecuting 
attorney or other law enforcement agency . . . .” 
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to create a civilian complaint review board to hear allegations of police 

misconduct. The failure of that effort highlighted the need for an independent 

check on executive power. Id. at 1109-1112. As was noted by the Chair of the 

1989 Charter Commission, the expansion of the Public Advocate’s powers was an 

effort to make the office the programmatic equivalent of the Comptroller, who is 

charged with oversight of the City’s fiscal matters. Frederick Schwarz, Twenty-

Five Years Later: Reflections on New York City’s 1989 Charter Revision 

Commission and on Charter Commissions in General, 58 N.Y.L. Sch. L. Rev. 95, 

102 (2013-2014). Far from removing the Public Advocate from investigations 

involving the conduct of law enforcement, the office in its current form was 

created as the result of the public decrying the absence of an independent body to 

do just that.  

No provision of the Charter purports to circumscribe the Public 

Advocate’s investigativive authority over law enforcement officials. The only 

limitations in the Charter on the Public Advocate’s authority to investigate 

allegations of misconduct are complaints alleging conduct which: 1) may 

constitute a violation of criminal law; 2) may constitute a conflict of interest when 

a public official receives gifts or services; 3) another city agency is required to 

adjudicate; or 4) may be resolved through a grievance mechanism established by 

collective bargaining agreement. Those complaints are to be referred to the 
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appropriate agencies for adjudication.  See Charter §§ 24(k), 24(f)(4). The Court 

below cited these limitations as support for the proposition that the Public 

Advocate has no authority to launch civil investigations into matters involving 

criminal law enforcement. But these provisions merely serve to ensure that 

individual complaints under the jurisdiction of other agencies or legal agreements 

be resolved by those agencies and agreements. They do not infringe on the Public 

Advocate’s ability to investigate abuses that are systemic in nature. 

The minutes of the Charter Revision Commission confirm that the 

language Second Department panel relied upon was intended simply to ensure that 

the Public Advocate does not independently conduct her own criminal 

investigation. The language requiring that criminal matters be referred to a 

prosecutor or the Department of Investigations (“DOI”) came about because of a 

concern raised by the DOI during the charter revision commission’s 1989 

meetings. The exchange was this: 

MR. LANE: Basic changes – the only changes, in fact, 
are changes in response to the Department of 
Investigation’s concern that we make sure that the 
[Public Advocate] not be able to pursue a criminal 
investigation, that we define a point at which they must 
stop. 
. . . . 
Then it says, “If the [Public Advocate] receives a 
complaint which is subject to the proscribed in items (i) 
or (ii), the [Public Advocate] shall advise the 
complainant of the appropriate procedure for resolution 
of such complaint.” So it might be send you to the ethics 
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commission or to send you to the DOI or the district 
attorney, or (iii) would be the district attorney, because it 
says, “If the [Public Advocate] receives a complaint 
described in (iii) of this paragraph the [Public Advocate] 
shall promptly refer the matter in accordance with 
subdivision k,” and if you turn to k on Page 2-8, that’s 
where it ties in. What it says is you must refer this 
complaint regarding criminal conduct to the DOI or to 
the appropriate prosecuting attorney. 
 

Minutes of the Public Meeting of the 1989 Charter Revision Commission, July 31, 
1989, 247-248 (emphasis added). 
 

From this simple language—meant only to ensure that the Public 

Advocate did not become a prosecutor in individual cases—the Appellate Division 

erroneously drew the extraordinary conclusion that Charter § 24(f) and (k) 

“exempts courts and district attorneys from the Public Advocate’s oversight.” 

(Exh. B at 4). This novel reading of the Charter is wholly inconsistent with the 

Public Advocate’s authority to investigate complaints of systemic misconduct by 

public officials.  

The Public Advocate has investigated systemic issues in law 

enforcement ever since the office was reformed by the Charter amendments 

ratified in 1989. The First Department has upheld this investigatory role as a 

legitimate function of the Public Advocate’s office. In Green v. Safir, 174 Misc.2d 

400, 403-404, aff’d 255 A.D. 107 (1st Dep’t 1998), the Public Advocate sought 

records relating to the discipline of police officers. The lower court, in a decision 

affirmed by the First Department, held: “Misconduct by those invested with police 
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power is now, and always has been, an area of concern to government. Here the 

petitioner is seeking to review files of the NYPD to determine whether any patterns 

exist to the decisions of its Commissioner with respect to police discipline. . . . 

[A]n examination of the files sought is within the purview of the powers and duties 

of petitioner.”  

In Green v. Giuliani, 187 Misc.2d 138 (Sup. Ct. Cnty. 2000), the 

Public Advocate initiated an inquiry under Charter § 1109 seeking information 

relating to Mayor Giuliani’s public statements about the victim of a police killing, 

Patrick Dorismond. The Court held that the Public Advocate was entitled to obtain 

information that would reveal how confidential records of a criminal proceeding 

were maintained and disclosed.  

The First Department has held that, though the Public Advocate lacks 

the authority to investigate individual criminal complaints, she is, nonetheless, 

entitled to investigate alleged misconduct on the part of law enforcement 

personnel. The panel majority’s decision hinges on the erroneous premise that the 

Public Advocate cannot conduct a civil inquiry into the conduct of any agency 

merely involved in the investigation of criminal misconduct.3 That decision is in 

                                                            
3 Indeed, this conclusion is inconsistent with the panel’s own analysis elsewhere in the decision.  
In addressing Respondent’s argument that the Supreme Court’s denial of a § 190.25 petition is 
unappealable, the panel stated that the “order appealed from is civil, rather than criminal, in 
nature, for although it relates to a criminal investigation, it does not affect the criminal 
investigation itself, but only a collateral aspect of it, namely, the unsealing and release of the 
grand jury minutes.”  (Exh. B at 4) (internal quotation marks and alterations omitted).  The same 



 

17 
 

direct conflict with First Department precedent, and is also inconsistent with the 

history of the office. This Court should grant the instant motion to resolve this 

conflict. 

B. The Second Department’s Decision Directly Conflicts with Court 
of Appeals Precedent Regarding the Definition of a “City Agency” 
Under the New York City Charter. 

Under Charter § 24(j), the Public Advocate is entitled to timely access 

to those records and documents of city agencies deemed necessary to complete the 

investigations, inquiries, and reviews required by her position. In Green v. Safir, 

supra, the First Department found that, when investigating city agencies under 

§ 24(j) of the Charter, the Public Advocate has wide discretion to determine which 

records are necessary to publicize “any inadequacies, inefficiencies, 

mismanagement and misfeasance found, with the end goal of pointing the way to 

right the wrongs of government.” 255 A.D.2d 107, 107. The panel majority 

improperly distinguished the Public Advocate’s current petition from the 

application made by the Public Advocate in Green v. Safir, in part by asserting that 

the Public Advocate’s right to timely access to records is limited to records 

generated by “city agencies” and the District Attorney is not a “city agency.” 

(Exh. B at 4-5). The majority both misapprehended the nature of the inquiry and 

                                                                                                                                                                                                

is true of the Public Advocate’s legal capacity to petition for access to grand jury materials.  Her 
petition does not “affect a criminal investigation itself, but only a collateral aspect”: information 
in the minutes that will assist in evaluating complaints of misconduct by public officials and city 
agencies.   
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rendered a decision that is inconsistent with Court of Appeals precedent regarding 

the definition of a “city agency” under the Charter. 

The Public Advocate petitioned for access to the grand jury minutes in 

order to assist her investigation into the events that led to Eric Garner’s death. This 

investigation extends to a variety of city agencies including the NYPD, the Health 

and Hospitals Corporation, and the Richmond County District Attorney’s Office. 

Specifically, the publicly available video of the death of Eric Garner suggested that 

the NYPD may have used excessive force in killing an unarmed man. The failure 

of the medical personnel on the scene to resuscitate Garner appeared to indicate a 

neglect of duty. And the District Attorney’s failure to obtain an indictment resulted 

in complaints that the grand jury proceeding was tainted. The release of the grand 

jury proceedings would shed light on each of these public concerns—all valid 

areas for the Public Advocate to investigate. 

While the Appellate Division acknowledged that the Public Advocate 

has the right to “timely access to records” that would aid in her investigations, 

(Exh. B at 4), the panel majority held that the grand jury materials sought in the 

Petition were not appropriate for disclosure because they were in the possession of 

the District Attorney. The majority concluded that the Richmond County District 

Attorney’s Office cannot be a “city agency” because it is created by the State 

Constitution. The majority’s analysis is incorrect.  
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The Charter defines a city agency as “a city, county, borough, or other 

office, position, administration, department, division, bureau, board or 

commission, or a corporation, institution or agency of government, the expenses of 

which are paid in whole or in part from the city treasury.” Charter § 1150 (2). The 

Court of Appeals has consistently interpreted this definition to mean that a 

governmental body need not be created by the Charter to be considered a “city 

agency” for the purposes of jurisdiction under the Charter. 

In Maloff v. City Commision on Human Rights, 38 N.Y.2d 329, 332-

333 (1975), this Court held that the definition of “city agency” in the Charter 

creates “no doubt” that offices and bodies that are funded by the city “come[] 

within the jurisdiction conferred” by the Charter. Accordingly, the New York City 

Commission on Human Rights could exercise jurisdiction over the State-created 

Board of Education. Id. This interpretation has been expanded since Maloff to 

include other state-created institutions, from the New York City Health and 

Hospitals Corporation to the New York City Transit Authority. See Goldin v. 

Greenberg, 49 N.Y.2d 566, 572 (1980); see also Levy v. City Comm’n on Human 

Rights, 85 N.Y.2d 740, 746 (1995); People v. Butt, 113 Misc. 2d 538, 538 (App. 

Term 1981); Parker v. Metropolitan Transp. Auth., 17 Misc.3d 1112(A) (Sup. Ct. 

Cnty. 2007).  
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Both the Appellate Division and the Respondent have acknowledged 

that the Richmond County District Attorney’s office is funded by New York City. 

(Exh. B at 4, 9); see also Charter § 1125. While the office of district attorney is 

created by the state constitution, it clearly falls within the definition of a city 

agency for the purposes of the Charter. Indeed, it has been treated as such by the 

Conflicts of Interest Board and the Comptroller. See, e.g., N.Y. City Comptroller 

Audit of Manhattan District Attorney’s Office, Audit No. FM10-111A, available 

at https://comptroller.nyc.gov/reports/audit/?r=03-24-10_FM10-111A, last visited 

on May 31, 2015; COIB v. Collins, OATH Index No. 556/14, COIB Case No. 

2013-258 (Order July 30, 2014); COIB v. Campbell Ross, OATH Index No. 

538/98, COIB Case No. 1997-76 (Order Dec. 22, 1997); COIB Advisory Opinion 

93-26; COIB Advisory Opinion No. 2008-5. 

This Court has held that the definition of “city agency” in the Charter should 

not exclude agencies created by operation of state law. Furthermore, even if the 

District Attorney could not be deemed a “city agency” as defined by the Charter, 

there is no precedent barring the Public Advocate from seeking grand jury 

materials that relate to the conduct of other entities that are, indisputably, “city 

agencies,” such as the NYPD and the the Health and Hospitals Corporation. The 

Public Advocate’s motion for leave to appeal should be granted to address the 

inconsistency of the lower court’s position with Court of Appeals precedent. 



 

21 
 

C. The Appellate Divison’s Decision Conflicts with This Court’s 
Precedent Concerning the Capacity to Sue. 

The Public Advocate is empowered by the Charter to investigate city 

agencies. The Public Advocate has been found to have the capacity to bring suits 

against city agencies. See Madison Square Garden, L.P. v. New York Metro. 

Transp. Auth., 19 A.D.3d 284, 285, 799 N.Y.S.2d 186 (2005); Green v Safir, 174 

Misc. at 406. The Charter does not limit the Public Advocate from requesting 

confidential materials during its investigation or from evaluating complaints 

against officers and agencies involved in investigating crimes. 

The panel majority also contends that the Public Advocate cannot 

demonstrate capacity by “necessary implication” as allowed in Community 

Board 7 of Borough of Manhattan v. Schaffer, 84 N.Y.2d 148 (1994). The 

majority’s rejection of the Public Advocate’s legal capacity derives from its 

misinterpretation of § 24(f) of the Charter as limiting the particular city agencies 

that the Public Advocate can investigate. There is no basis in the Charter for such a 

limitation.  

In Community Board 7, the Court of Appeals held that “capacity to 

bring suit does not require that in every instance there be express legislative 

authority.” Id. at 156. Instead, the capacity to sue can be “inferred as a necessary 

implication from the agency’s powers and responsibilities, provided, of course, that 

there is no clear legislative intent negating review.” Id. at 156. The test laid out in 
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Community Board 7 requires that “the agency in question has functional 

responsibility within the zone of interest to be protected.” Id. at 156. In the instant 

case, there can be little doubt that the petition for grand jury materials falls within 

the Public Advocate’s role as city ombudsman charged with investigating 

city agencies. 

The Court of Appeals has continually upheld Community Board 7’s 

core holding that legal capacity can be “inferred as a necessary implication from 

the agency’s powers and responsibilities.” Id. at 156. In Silver v. Pataki, 96 N.Y.2d 

532, 538 (NY Ct. App. 2001), the Court applied the “zone of interests” test from 

Community Board 7 to hold that an individual legislator has the capacity to sue 

“when confronted with allegedly unlawful or unconstitutional conduct of others 

that directly affects their official responsibilities.” Similarly, in Matter of 

Comptroller of City of New York v. Mayor of City of New York, 7 N.Y.3d 256, 263 

(2006), this Court found that the Comptroller had capacity to bring an Article 78 

proceeding against the City and a third party to a contract, as it was within his zone 

of interest.  

Furthermore, the Court of Appeals and other courts have repeatedly 

rejected the proposition that only entities with express authority over criminal law 

enforcement may petition for access to grand jury materials. In Di Napoli, this 

Court stated that “a copy of the minutes may be furnished to any . . . person . . . 
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upon the written order of the court.” 27 N.Y.2d at 234 (emphasis added) (internal 

quotation marks omitted). Indeed, the Di Napoli Court specifically rejected the 

position adopted by the panel majority here, holding; “We find no merit in the 

appellants’ contention that permission to inspect grand jury minutes has been 

granted only to those officials or agencies concerned with the administration or 

enforcement of the criminal law.” Id. at 236; see also Matter of Crain, 139 Misc. 

799 (Sup. Ct. N.Y. Cnty. 1931) (granting access to grand jury minutes involving 

investigation into food and fish market conditions because “although not involved 

in a criminal action, [the petition] yet involves public interests in the broadest 

measure”). The Public Advocate is aware of no case concluding that any other 

public official lacks the legal capacity to petition for access to grand jury materials.  

The majority opinion of the Appellate Division runs afoul of the Court 

of Appeals’ liberal approach to an official’s legal capacity to bring suit and leads to 

a perverse result in this case. The City’s ombudsperson, entrusted with 

investigating individual complaints of misconduct, and complaints of a systemic 

nature, has less of a right to seek records in aid of her investigations than any other 

member of the public. This Court should grant review to address and correct the 

panel majority’s erroneous analysis.   
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II. THE APPELLATE DIVISION’S STANDARD FOR UNSEALING 
GRAND JURY MATERIALS CONFLICTS WITH CASE 
PRECEDENT 

Because it fundamentally misconstrued the Public Advocate’s 

investigative authority, the Appellate Division did not address the specific merits 

underlying her petition to unseal. However, in rejecting the motions to unseal filed 

by other petitioners in this case, the Second Department applied a standard that is 

in clear tension with this Court’s precedent governing grand jury secrecy. Should it 

stand, the lower Court’s analysis of grand jury secrecy would erect a nearly 

insurmountable barrier preventing any access to grand jury materials in high 

profile cases even for investigations into prosecutorial misconduct. In its decision 

the Second Department acknowledged “the intense public interest in this case” and 

the exceptional “importance of this matter.” (Exh. B at 6, 8). This Court should 

grant leave to appeal so that it can clarify the correct standard for unsealing of 

grand jury materials in this case of statewide public importance.  

Although there is a rebuttable presumption of secrecy that attaches to 

grand jury materials, “the rule of secrecy is not absolute.” Matter of Dist. Attorney 

of Suffolk Cnty., 58 N.Y.2d 436, 444 (1983). A party seeking access to grand jury 

materials must satisfy a two step procedure: She “first must demonstrate a 

compelling and particularized need for access.”  Id. “[T]hen “disclosure may be 

directed when, after a balancing of a public interest in disclosure against the one 
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favoring secrecy, the former outweighs the latter.” Id. (citing Di Napoli). In Suffolk 

County, the Court of Appeals clarified that government officials cannot obtain 

grand jury materials merely by invoking the public interest generally. Id. at 446. A 

petitioner must provide some particular purpose for the grand jury materials rather 

than relying on generalized assertions that disclosure will be in the public interest.  

The Appellate Division’s determination that there is no compelling 

and particularized public interest presented in this case conflicts with prior 

precedent from this Court. The Court of Appeals has permitted petitioners to pierce 

the veil of grand jury secrecy when the compelling issue warranting disclosure is 

whether the District Attorney “wrongfully protected the accused whom it was his 

duty to prosecute.” People ex rel. Hirschberg v. Bd. of Sup'rs of Orange Cnty., 251 

N.Y. 156, 167 (1929). A central concern prompted by the Garner grand jury 

proceeding is whether there is an inherent risk of collusion or conflict of interest 

when prosecutors investigate police officers with whom they cooperate to secure 

convictions. The Public Advocate and other legislators and officials have a 

legitimate concern that prosecutors may conduct grand jury investigations that 

shield law enforcement officers from liability. Hirschberg establishes that a 

District Attorney “cannot seek shelter behind that rule of secrecy to prevent inquiry 

into” the performance of his or her duties.  Id. at 170. See also Application of 

FOJP Serv. Corp., 119 Misc. 2d 287, 292 (Sup. Ct. Cnty. 1983) (“It is manifest 
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that there is a substantial public interest” in investigating allegations of corruption 

because the “very integrity of the judicial process and advocacy system is 

involved.”). 

The Appellate Division erroneously treated Matter of Hynes as 

controlling authority mandating the denial of the petitioners’ motions to unseal. 

(Exh. B at 7) (“The similarities between the circumstances of Matter of Hynes and 

those presented here are striking.”). While there was substantial public attention 

and protest in connection with the Matter of Hynes case, that is where similarities 

to this case end. First, as the Appellate Division noted, the “target of the grand jury 

proceedings in Matter of Hynes was a civilian, and the targets here are public 

servants.” (Exh. B at 7). In doing so, the Seoncd Department panel ignored the 

essential distinction between the cases. The identity of the target of grand jury is 

central to the compelling public interest underlying the petition. The Public 

Advocate’s application focuses directly on the risk of collusion or conflict of 

interest between district attorneys and local police officers. Matter of Hynes is 

simply inapposite because the relationship between the district attorney and the 

police was not at issue.  

Second, in Matter of Hynes, the petitioner “premise[d] the 

application” solely on generalized public interest—arguing that “release will both 

curb the community unrest . . . and restore confidence in the Grand Jury 
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system . . . .” 179 A.D.2d 760. This reasoning does not apply here. The Public 

Advocate’s petition identified a specific set of compelling and particularized needs 

for disclosure that go well beyond generalized public interest. Information from the 

Garner grand jury proceeding is needed to evaluate and inform pending legislation, 

conduct official investigations, and reform police practices, measures that are a 

direct result of the grand jury’s decision. None of the petitioners in Suffolk County, 

Hynes, or the other cases cited by the Appellate Division offered anything 

resembling such a showing in support of their application for disclosure. The 

authority the Appellate Division relied upon simply does not apply to the Public 

Advocate’s application.  

In the seminal People v. Di Napoli case, the Public Service 

Commission was granted access to grand jury materials to determine appropriate 

statewide rates for public utilities. 27 N.Y.2d at 238. Di Napoli stands in part for 

the proposition that broad public policy reform represents a compelling public 

interest favoring disclosure of grand jury materials. The Court of Appeals lifted the 

veil of grand jury secrecy because the “charges to consumers” for public utilities 

“depend[ed] upon” the content of sealed grand jury minutes. Id. at 235. Here too, 

the need for—and the content of—grand jury reform proposals depends upon 

information from the Garner grand jury proceeding.  
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Furthermore, the Appellate Division’s application of the Di Napoli 

balancing test conflicts with this Court’s holding in the Di Napoli case itself. The 

Appellate Division acknowledged: “It is true that most of the factors enumerated in 

People v Di Napoli (27 NY2d at 235) are not implicated here in light of the fact 

that the grand jury declined to return an indictment, and that the identities of the 

target, as well as of certain witnesses who testified before the grand jury, are 

already publicly known.” (Exh. B at 8). But the panel nevertheless concluded that 

the balance of interests favors secrecy, stating, “if pre-indictment proceedings were 

made public, especially in high profile cases such as this, ‘[f]ear of future 

retribution or social stigma may act as powerful deterrents to thosewho would 

come forward and aid the grand jury in the performance of its duties.’” (Exh. B at 

8) (citing Douglas Oil Co. of Cal. v Petrol Stops Northwest, 441U.S. 211, 222 

(1979)).  

The Appellate Division’s conclusion is precisely what this Court 

rejected in Di Napoli. The Di Napoli Court held:  

[I]t may not be said that the disclosure here ordered will have a 
chilling effect on the ability of future grand juries to obtain witnesses. 
. . . Having in mind the nature of the conspiracy under investigation 
by the grand jury, witnesses before it could reasonably have 
anticipated that some investigating body, even though it might not be 
the Public Service Commission, would be set up to consider the 
impact of such criminal activity upon the public utility, as well as its 
consumers, and procure a copy of the minutes to assist it in such 
investigation.  
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27 N.Y.2d at 236. Likewise, witnesses before the Garner grand jury would have 

reasonably anticipated their testimony might become public when they testified 

because the case could have gone to trial. Both the United States Supreme Court in 

Douglas Oil and this Court in Di Napoli and Suffolk County have recognized 

exceptions to grand jury secrecy and outlined procedures for the protection of 

grand jury witnesses. See Douglas Oil, 441 U.S. at 223 (“[I]f disclosure is ordered, 

the court may include protective limitations on the use of the disclosed 

material . . . .”). The Public Advocate has proposed only limited disclosure with the 

redaction of identifying information for all grand jurors and witnesses. (JA:130). 

The Appellate Division’s decision effectively rebalances the factors announced by 

this Court in Di Napoli. The Public Advocate’s motion for leave to appeal should 

be granted to address and correct its analysis.  

III. A CALENDAR PREFERENCE IS WARRANTED DUE TO THE 
PARAMOUNT IMPORTANCE OF THE ISSUES UNDER 
CONSIDERATION IN THIS APPEAL 

The Court should grant a calendar preference for these appeals in 

order to expedite the Court’s ultimate resolution of time-sensitive issues of 

substantial public interest and import. See 22 N.Y.C.R.R § 500.17(b); see also In 

re Grand Jury Subpoena Duces Tecum Served on Museum of Modern Art, 93 

N.Y.2d 729, 734-35 (1999) (granting motion for leave to appeal and for calendar 

preference). Respondent, the Richmond County District Attorney, opposes the 
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request for a calendar preference. The legal issues in this appeal do not correspond 

with any of the categories of selected appeals enumerated in 22 N.Y.C.R.R 

§ 500.11(b).  

There is good cause for a calendar preference for at least three 

reasons: First, these appeals raise issues of exceptional public interest and 

importance. Second, the resolution of these appeals will have a direct bearing on 

legislation and policy reform currently under consideration. Third, a calendar 

preference is often granted when, as here, an action is brought by or against 

officers of the state or political subdivisions of the state. Any of these factors 

standing alone would be sufficient to warrant a preference from this Court. See 

Schulz v. State, 175 A.D.2d 356, 357 (3d Dep’t 1991) (“Calendar preferences can 

be granted to appeals . . . upon a showing of urgency or good cause.”).  

First, this Court should grant a preference due to the issues of 

exceptional public importance raised by the appeal and the widespread public 

interest generated by the case. Indeed, the Appellate Divison acknowledged the 

importance of the case and granted the Public Advocate’s motion for a calendar 

preference in its hearing of the appeal. There is, in effect, no dispute between the 

parties regarding the significance of this case. The Public Advocate’s petition has 

attracted widespread public attention because the Garner grand jury proceedings 

raise fundamental questions about conflicts of interest in our criminal justice 
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system. Public officials have a manifest interest in understanding the evidence that 

was presented to the grand jury in order to determine how the system should be 

reformed. In light of the unmistakable importance of the matters at issue in this 

appeal, this case should be heard expeditiously.  

Second, there is urgency in hearing this appeal as swiftly as possible 

because the grand jury materials sought by the Public Advocate bear directly upon 

a panoply of proposed legislation, policy implementation, and reform measures 

currently being discussed by lawmakers. See Public Advocate’s Opening Appellant 

Br. at 12-16; Br. Amici Curiae of the Legislative Caucus at 4-10. That process will 

be significantly impaired or delayed without access to information from the very 

grand jury proceedings that prompted concerted efforts at reform. It is critical that 

this public policy debate be informed by concrete and more complete facts 

regarding the grand jury’s decision not to indict, the decision that catalyzed calls 

for reform. Fundamental alterations to our system of criminal justice require more 

than speculation and supposition about what might have occurred or may have 

been presented to the Garner grand jury. Without the grand jury materials, both 

lawmakers and the general public will be prejudiced in their ability to 

meaningfully weigh these divergent proposals.  

This Court’s determination whether grand jury materials will be 

disclosed will itself affect legislation under consideration. For instance, some 
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public officials have proposed eliminating the statutory presumption for grand jury 

secrecy under various circumstances. How this Court interprets the exceptions to 

grand jury secrecy will therefore have a direct bearing on the content of such 

legislation going forward. A decision on this appeal is essential for lawmakers and 

the public to adequately determine which pending proposals are needed and 

whether certain measures should be amended, altered, or abandoned.  

Third, there is a statutory and common law presumption in favor of 

calendar preferences for lawsuits involving government officials and officers of the 

state. CPLR 3403(a)(1) provides for trial preferences in any “action brought by or 

against the state, or a political subdivision of the state, or an officer or board of 

officers of the state . . . .” The priority for actions to which state officers are a party 

derives not just from the provisions of the CPLR outlining trial preferences but 

also from common law. See e.g., Comm’rs of State Ins. Fund v. Statland, 181 

Misc. 117, 118 (Sup. Ct. N.Y. Cnty. 1943) (recognizing a preference for “case[s] 

in which the State is suitor or defendant,” which derives from “common law 

preference and priority” (citing Commissioners of State Ins. Fund v. Dinowitz, 179 

Misc. 278, 280, 39 N.Y.S.2d 34 (Sup. Ct. N.Y. Cnty. 1942))). A calendar 

preference is warranted in light of the fact that the Public Advocate has brought 

suit against the Richmond County District Attorney. But beyond that fact, this is an 

action which raises essential questions about the integrity and transparency of the 






















































